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the direct testimony which was apparently elicited as a result of the 
hearsay was of a sufficiently substantial character to justify the 
award. On the question of hearsay the Carroll Case is cited as an 
authority, and practically the same position adopted as in that case. 
The Court views the Referee in a dual capacity, as an investigator 
and as a judge of facts. In his capacity as an investigator he is 
not to be hindered by technicalities, nor prevented from making use 
of such information as he may receive in order to arrive at some 
"substantial proof." \ On the other hand, "when he comes to pass 
on the evidence as a judge, he should be guided by the rules which 
experience has taught are reliable." Further, "the rule excluding 
hearsay is not 'technical.' It is fundamental." And Section 428 is 
not broad enough to justify an award based solely on hearsay. 

If the rule excluding hearsay is "fundamental" it is difficult 
to understand how it may be admitted for any purpose, even for 
eliciting further evidence of a more substantial character. Again, 
hearsay when corroborated by other testimony and by the sur- 
rounding circumstances is deemed to furnish reliable grounds for 
an award. Such corroboration, as in this case, only serves to prove 
the initial trustworthiness of the hearsay. Would it be any the 
less trustworthy because the supplementary direct evidence did not 
happen to be discovered ? The fallacy of the attitude of the court in 
the Carroll Case and in the Botto Case, seems to lie in the conception 
of hearsay evidence as something essentially unworthy of credence 
under any circumstance. It is undoubtedly true that hearsay is in 
many cases unreliable and apt to mislead the minds of those un- 
trained to sift and weigh the probative force of evidence. To this 
end it is wisely excluded from the consideration of juries in trials 
at law. But here we have a body of administrative officers, trained 
investigators, and competent to estimate at its true value the worth 
of evidence adduced to prove claims before them. Yet if they are 
convinced of the truth and justice of a claim, they are not allowed 
to act in the absence of what is termed "substantial proof." When 
the reason for the rule disappears, the rule itself should fall. There 
are many exceptions to the rule against hearsay, because in certain 
circumstances it is considered unlikely that such evidence would be 
unreliable. It is more unlikely and improbable that a body of men 
trained to the consideration and investigation of compensation 
claims would be deceived by what we may call the "grosser" form 
of hearsay. 

T. L. H. 



Torts — Injury to Infants — Negligence of Parents Im- 
puted to Children — While the settled law in a majority of juris- 
dictions in this country and England allows a child of tender years 
recovery for injuries sustained while in the custody of a negligent 
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parent, some courts deny recovery on the ground that the negligence 
of the parent is imputable to the child. Thus the recent case of 
Morgan v. Aroostook Valley R. R. Co. 1 is an example of the judicial 
conservatism which still cherishes the doctrine now being repudiated 
by the general trend of decisions. In this case a child less than 
two years old, while playing in its parents' yard, managed to escape 
onto the street where it was permanently injured by a passing elec- 
tric motor engine. While damages were allowed, it being found 
that the parents knew of no defect in the fence, the court insisted 
that no recovery could be had were they negligent in their custody 
of the child. It declared that a duty devolved on them to exercise 
reasonable care in protecting the child and keeping it off the streets 
and other places of danger and in case of failure so to act their 
negligence would defeat any right of the child to recover, since such 
negligence was imputed in every case to the child. 

The early American case of Harfield v. Roper 2 is a leading 
authority for this doctrine of imputability. Under facts similar to 
the Morgan case the court found for the defendant on the ground 
that the want of due care on the part of the parents. or guardians of 
a child furnishes the same answer to an action by the child as 
would its omission on the part of the plaintiff in an action by an 
adult. There seemed to be a disposition on the part of this court 
and those following it, to search for something to set off against the 
negligence of the defendant. The child was where it should not 
have been ; no accident would have occurred had it not strayed into 
the street. Someone is responsible for this contributory negligence. 
The child not being sui juris, is incapable of it ; care and prudence 
equal to its capacity are alone required of it. The parents must judge 
for it if a place be one of danger and, having failed to do that, 
the child must suffer along with the parents. The principle really 
involved is that of group identification. The whole family had to 
suffer for the failings of any member; a two-year-old child being 
no exception. Everyone owes a duty so to conduct himself and 
his machines as not to injure another ; if that other is a lunatic, an 
invalid, or an infant, some one owes the duty for him. If that 
protector or custodian is deficient, his ward, having no higher rights, 
than any other, must suffer with him. This doctrine, unsocial and 
certainly illogical if carried out into all the variations of contract 
law especially, is to-day still countenanced by some courts of the 
country. 8 It allows a defendant to escape liability where the plain- 
tiff injured is a child of tender years. It awards damages where 
that age is past, as where an infant of eight or nine is injured, for 



J o8 Atl. 628 (Me. 1916). 

1 21 Wendell 615 (N. Y. 1839). 

8 D., L. & W. Rwy. Co. v. Devore, 114 Fed. 155 (1902) ; Holly v. Boston 
Gas Light Co., 8 Gray 123 (Mass. 1857). 
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such a one is able to take care of himself even though his parents 
have let him roam the streets. And hence because he is beyond 
tender years their negligence is not imputed to him. In other words 
the question is not whether an unavoidable accident has resulted 
from the incapacity of the child or lunatic, but rather, there being 
negligence on the part of the defendant, is he to be exonerated 
whenever the victim of that negligence is a child or lunatic whose 
guardian has carelessly allowed him to escape. 4 

The minority courts seem to have ignored the true principle 
concerned. What bearing has the negligence of a custodian on the 
legal result involved where a child receives injuries while in the 
custody of its parent or one in loco parentis? The defendant owes 
a duty to the child under all circumstances, the measure of it being 
his notice of risk and his power to avoid it. Why then should the 
diligence or the lack of it in the custodian, in giving occasion for 
the risk to exist, vary that duty? This seems especially inexplicable 
in those cases where he is not present at the scene of the accident. 
The trend of decisions is fortunately in the direction of real justice 
toward the extremely young and those otherwise in need of the 
protection of others. 

The better law as expressed by the highest tribunals in this 
country and England repudiate the doctrine of imputability. It 
declares that in an action by an infant in its own right for personal 
injuries resulting from the negligence of a third party, the fault 
or negligence of its parents or custodian, contributing to the injury, 
cannot be imputed to the child. 5 This is true even where the parents 
have been warned of a certain danger. 6 It applies to all manner of 
cases, where the child wanders unprotected on the streets, 7 where it 
is thrown from a trolley car, 8 where it is playing on the sidewalk 
and gets into the highway. 9 In no case will the contributory negli- 
gence of the parent be a defense unless the child has committed or 
omitted an act which in an adult would be negligent. 10 Nor will the 
defendant be excused when the parents have been negligent, if with 
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the exercise of proper care he could have avoided the injury, 11 or 
if there has been gross negligence on his part. 12 

Of course in all cases the contributory negligence of the parent 
must be that of a custodian. So in Hennessey v. Brooklyn City R. R. 
Co., 13 a child in its mother's arms in a carriage driven negligently 
by the father was not denied recovery because it was in the im- 
mediate custody of the mother and not of the father. This case is 
an example of the departure from the idea of group identification. 
At least it shows that such a principle is incorrect, since it confuses 
legal rights with family relationship. As one court has expressed 
it, "the physical fact is that parent and child are not identical, either 
in body or property rights." " The money which arises from dam- 
ages for an injury to the child in its action against the wrongdoer 
is the child's own property for the damage done is its own suffering 
and loss. "The child, however young and helpless, and however 
dependent upon the parent for care and protection, is nevertheless 
a separate entity." 15 Hence the injury which a wrongdoer inflicts 
upon an infant is not excused by the negligence of a third party 
even though it be the parent. This is the sane and correct view 
which justice demands and which the majority of jurisdictions now 
agree upon. 

There is a noteworthy exception to the general rule maintained 
in several English cases, particularly that of Waite v. Northeastern 
Ry. Co./ 6 where an infant plaintiff was denied recovery for a railway 
accident occurring while the child was in its grandmother's custody. 
The court held that the contributory negligence of the custodian 
was a bar to recovery largely because the liability of the defendant 
was limited by the terms of the contract of carriage, which was 
upon the "implied condition" that the child was to be accompanied 
by the person having it in charge. The company issued a half 
ticket on the understanding that it received the ' child as under 
the control and subject to the management of the custodian. This 
presents an interesting exception to the great trend of authority and 
shows but one more of the many possible phases which the relation 
of parent and child can assume in the law of negligence. 

H. D. S. 
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